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STATEMENT OF THE | SSUES

The issues for determnation in this case are: 1) whether
t he Departnent of Environnental Protection (DEP) has dredge and

fill permtting jurisdiction over a certain body of water known



as Lake Bl ake in Ckal oosa County, Florida; 2) if DEP s dredge
and fill permtting jurisdiction is established, whether
Respondents qualify for an exenption from DEP' s dredge and fil
permtting jurisdiction; and 3) if not otherw se exenpt from
DEP' s dredge and fill permtting jurisdiction, whether
Respondents are guilty of the violations alleged in the Notice
of Violation and Orders for Corrective Action issued by the
Director of District Managenent for the Ofice of the DEP

Nort hwest District on May 13, 200S3.

PRELI M NARY STATEMENT

On May 13, 2003, the Director of District Managenent for
the DEP Ofice of the Northwest District issued a Notice of
Violation (NOV) and Orders for Corrective Action against
James E. Moore, Santa Rosa Il, Inc., Santa Rosa Ill, Inc., and
Lee Maddan, Respondents. (On June 9, 2003, DEP filed an
anendnent to the NOV renoving James E. Moore as a Respondent.)
The NOV all eged two counts agai nst the Respondents. Count |
charged the Respondents with placing fill in the | andward extent
of the waters of the State and pl aci ng pedestrian footbridges
over the waters of the State wi thout a Wetl and Resource Permt.
Count |1 alleged that DEP had incurred expenses in the
investigation of this matter. The NOV sought a tota
adm ni strative penalty and econom c benefit agai nst the owners

of $2,500, and total a administrative penalty and econonic



benefit agai nst Maddan of $5,000. The Oders for Corrective
Action included renoval of the fill, replanting of the affected
area, and renoval of the pedestrian footbridges.

On May 21, 2003, the Respondents filed a tinmely Demand for
Adm ni strative Hearing, which was forwarded to the Division of
Adm ni strative Hearings (DOAH) on June 2, 2003, and assi gnhed
DOAH Case No. 03-2040. Included in the Demand for
Adm ni strative Hearing was Respondents' Mdtion for Consolidation
of this case with DOAH Case No. 03-1499, a previously-filed
pendi ng action invol ving DEP' s denial of Respondent Maddan's
application (DEP application No. 46-0199306-001-EE) for
exenption fromdredge and fill permtting jurisdiction in order
to place a nodular honme on a fill pad in Lake Bl ake. By order
entered June 9, 2003, and wi thout objection, DOAH Case Nos. 03-
1499 and 03- 2040 were consolidated for hearing which was
conducted on July 22-23, 2003.

On July 17, 2003, the parties filed a Joint Prehearing
Stipulation stating those facts which have been admtted for
pur poses of these proceedings. Such stipulated facts have been
incorporated in this Final Order to the extent material and
necessary to the resolution of these issues. The parties
further stipulated to certain conclusions of |aw pertaining to
t he appropriate burdens of proof in these cases as well as the

rel evant provisions of |aw applicable in the DEP Northwest



District of Florida. The stipulated concl usions have | aw have
been i ncorporated herein

At hearing, DEP presented the testinony of five wtnesses:
Larry O Donnell, the DEP Environnental Manager for the
Permtting Section, a fact witness al so accepted as an expert in
the application of laws and rules applicable to dredge and fill
permtting in the Northwest District of Florida;, Stacy Ownens, a
DEP Environnental Specialist; Dr. John Tobe, DEP Environnent al
Adm ni strator of the Wetland Eval uati on and Del i neati on Secti on,
accepted as an expert in wetland delineation and jurisdictiona
determnation for waters of the State; diff Street, DEP
Supervi sor, Engi neering Support, Subnerged Lands and
Envi ronnental Resources Program of the Northwest District,
accepted as an expert in stormnwater permtting and the
application of stormmater permtting |laws, rules and regul ations
in the Northwest District; and, Richard W Cantrell, DEP
District Director of the South Florida District. DEP also
presented Exhibits 1-20 which were received in evidence. DEP s
Motion Requesting Wthdrawal from Adm ssions was granted.

Respondents presented the testinony of Lee Maddan.
Respondents al so presented Exhibits 1-19 and 21-28, which were
received in evidence. Respondents further proffered Exhibit 29,
t he June 30, 2003, deposition of Dr. John Tobe, which exhibit

was rejected on tinely objection raised by DEP



A transcript of the hearing was filed Septenber 5, 2003.
DEP filed its Proposed Final Order (Case No. 03-2040) and
Proposed Recommended Order (Case No. 03-1499) on Septenber 25,
2003. Respondents filed Proposed Findings of Fact and
Concl usi ons of Law on Septenber 26, 2003. The proposed fi ndi ngs
of fact and conclusions of law filed by the parties have been
considered in the rendering of this Final Oder.

These cases were consolidated for the orderly expedition of
the factual presentation at hearing, and many of the factual
findings, particularly those relating to the assertion of DEP s
dredge and fill permtting jurisdiction over Lake Bl ake, are
common to each case. At this point in the proceedi ngs, however,
in light of the distinctive statutory requirenents for each
proceedi ng, the cases are hereby severed for the purpose of the
entry of the Final Order in Case No. 03-2040, and the separate
entry of the Recormended Order in Case No. 03-1499. All
citations are to Florida Statutes (2002) unless otherw se
i ndi cat ed.

FI NDI NGS OF FACT

Parties
1. The Departnent of Environnental Protection (DEP) is the
agency of the State of Florida vested with the power and duty to

enforce the provisions of Chapters 373 and 403, Florida Statutes,



and the rules pronulgated in Chapter 62, Florida Adnministrative
Code. DEP is the only agency involved in these proceedi ngs.

2. Respondent, Santa Rosa Three, Inc. (the Corporation), is
the fee sinple title holder of certain property in unincorporated
Ckal oosa County, Florida, |ocated between Lew s Street and
Clifford Street in Sections 2 and 3, Township 2 South, Range
West. The property includes the subject water body, Lake Bl ake.
Santa Rosa Il, Inc., is a corporate predecessor in interest to
t he Corporati on.

3. Respondent, Lee Maddan (Maddan), is a long-tinme resident
of Ckal oosa County. Maddan is the Petitioner in DOAH Case No.
03-1499. WMaddan has personally observed activities occurring at
t he Lake Bl ake property for nore than 38 years, including the
excavation of the |ake. Maddan holds equitable title to the Lake
Bl ake property and is in the process of purchasing the fee sinple
title to the property fromthe Corporation. Maddan is and was at
all material tinmes hereto authorized by the Corporation to enter
upon the Lake Bl ake property, to proceed to develop the land, to
obtain permts in his nane, and to do other acts to prepare the
property for Maddan's purchase.

Hi story of Lake Bl ake

4. Lake Blake is an artificially-created water body in
uni ncor por at ed Okal oosa County, having a water surface area

slightly less than six acres. There is a small island in the



center of the |lake. The property surroundi ng Lake Bl ake
presently consists of both uplands and wetl ands. No ot her water
body is visible from Lake Bl ake. For DEP jurisdictional

determ nati on purposes, Lake Blake is | ocated in the Northwest
District of Florida.

5. The ol dest records of the Lake Bl ake property dating to
1826, indicate that the property was flat [and wi th natural
veget ati on dom nated by pal netto and gal berry. The property
historically had no flow ng streans.

6. In the 1950's, the then owner of the property began
excavating a borrow pit on the property. The excavations
continued until approxinmately 1979. As the borrow pit
excavations continued, a |ake forned due to the intrusion of
underground water as well as collected rainfall.

7. During the excavation period, and until approxi mately
1976, the land around the borrow pit was primarily pasture | and
with no trees or other vegetation. Up to 1976, there was no
wet | and vegetation growi ng on the property.

8. Prior to 1960, the natural stormwater flow fromthe
property was to the southwest toward C nco Bayou, a defined water
of the State of Florida which on a direct line is |ocated
approxi mately one-quarter mle fromthe property. G nco Bayou is

the nearest surface waters of the State of Florida.



9. During the 1960's, a road known as Lewis Street (also
known as Mayfl ower Avenue) was constructed al ong the southern
boundary of the property. At the tine of the construction of
Lews Street, the borrow pit was separated into two parts, an
eastern and western section. A concrete culvert divided the
sections of the borrow pit.

10. At the tine of the Lewwis Street construction, a
stormnat er di scharge pipe was installed by Ckal oosa County and
excess water flowed out of the borrow pit only at certain tines
in direct response to rainfall. The installation of the
stormvat er discharge pipe on Lewis Street was intended to drain
excess rainfall fromthe borrow pit.

11. Okal oosa County never acquired ownership of the borrow
pit for use as a stormnater retention pond. The water body that
formed in the borrow pit would come to be called Lewis Street
Pond, or Bl ake Lake, and eventually Lake Bl ake.

12. The natural flow of the stormnvater fromthe property
was further altered in the 1970's when a public elementary school
was constructed by Okal oosa County on Lewis Street. The public
school is |ocated between the property and C nco Bayou.

13. Borrow pit operations formally ceased in Septenber of
1980 when DEP' s predecessor agency, the Departnment of

Envi ronnmental Regul ation (DER), entered an order requiring the



cessation of mning operations. The physical operations had
actually ceased a few years before the DER order

14. Lake Bl ake resulted fromcollected rainfall, as well as
underground water intrusion in the original borrow pit. At the
present tinme, additional diverted stormmater runoff collects in
the | ake as a result of Okal oosa County's stormwater drainage
system Lake Bl ake today is an artificial body of water owned
entirely by one person. Residential housing is |ocated on
property surroundi ng Lake Bl ake. The | ake is occasionally
utilized for recreational purposes, including fishing. The
property surrounding the |ake is not open to the general public,
and the entrances to the property are fenced. For purposes of
this proceeding, there are no threatened or endangered plants on
t he property.

kal oosa County Stormnater Drai nage System

15. Ckal oosa County has constructed a stormwater drainage
system that runs through the Lake Bl ake drai nage area. As part
of this stormmater drainage system Lake Bl ake collects diverted
st ormvat er di scharge from surroundi ng areas whi ch have been
previ ously devel oped. Residential neighborhoods are close to the
area, specifically the Berkshire Wods Subdivision. Indeed, as a
condition for the devel opnent of the Berkshire Wods Subdi vision
in 1976, the Okal oosa County Pl anni ng Conm ssion required that

former owner, Ron Bl ake, excavate the | ake and nake it ready for



stormnat er drai nage fromthe proposed devel opnent of the

Ber kshire Wods Subdivision. 1In addition to the residenti al
areas and the public school to the south, there is a private
school to the north across the road on Cifford Street which al so
diverts water to the lake fromits canpus and parking | ots.

16. Ckal oosa County has installed at |east seven pipes
which carry stormwater fromthe surroundi ng devel oped areas into
Lake Bl ake. The only drainage out of Lake Blake is via the
stormnat er di scharge pi pe | ocated at the southern boundary of the
property on Lewis Street which was installed by Okal oosa County
in the 1960's.

17. Okal oosa County's stormnater di scharge system serving
Lake Bl ake is integrated into a series of interconnecting
under ground st ornmnater pipes which route the flow of the water
for approximtely one-half mle before ultimtely discharging
water into C nco Bayou.

18. Ckal oosa County's stormnater di scharge system which
ultimately connects Lake Bl ake with Cinco Bayou is conposed of
buried pipes. DEP considers buried pipes or culverts which
convey stormnater as excavated water bodies. The installation of
Okal oosa County's stormnat er di scharge systemrequired the
excavation of land. Under DEP' s interpretation of its rules,
specifically Rule 62-312.030(2), Florida Adm nistrative Code, the

underground installation of stormnvater pipes is sufficient to

10



establish a series of excavated water bodi es which connect Lake
Bl ake to G nco Bayou.

19. Prior to the installation of Ckal oosa County's
stormnvat er di scharge pipe on Lewis Street in the 1960's, there
was no dredge and fill permtting jurisdiction which applied to
t he property containing Lake Bl ake. The stormwater discharge
pi pe has continuously existed on the southern boundary of the
property since its installation in the 1960's to the present.

20. Lake Bl ake was not originally designed, constructed nor
permtted as a stormmater treatnment or retention pond. Lake
Bl ake incidentally resulted fromthe borrow pit excavations.
kal oosa County, however, has at |east since 1976, utilized Lake
Bl ake as part of its stormmater drainage system Ckal oosa County
never acquired title to Lake Bl ake for use as part of its
exi sting stormvater drai nage system

21. In 1981, the Ckal oosa County Board of Conmi ssioners
(who were not the owners of the property) applied for, and were
i ssued by DER, a Construction Permit (No. RG 46-80-2031, dated
May 27, 1981, which expired Novenber 27, 1981) for "Bl ake Lake
Modi fications” which permit stated it was "to nodify an existing
stormvat er drai nage system™ This permt allowed for, anong
other itenms, construction of "two earthen berns in Bl ake Lake"
and "the diversion of lake flow fromthe western | ake to the

eastern | ake." Although attenpts were nmade to construct the two
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earthen bernms, due to the white clay conposition of the soil the
berns were not successfully established.

22. In 1984, DER issued another Construction Permt (No.
460853421 dat ed August 20, 1984, which expired August 15, 1987)
to the Okal oosa County Board of Conm ssioners (who again were not
the owners of the property) for the purpose constructing "two
drai nage channels . . . froma berm separati ng East and West
Bl ake Lake." The drai nage channels were thereafter conpleted and
the east and west portions of the | ake were eventual |y connect ed.

23. On August 14, 1984, kal oosa County also filed a Notice
of New Stormwater Di scharge with DER which proposed a re-routing
of an existing stormivater drai nage system which then diverted
stormmvat er fromthe Candl ewood Subdivision and Navy Street into
Lake Bl ake. The stated purpose of the re-routing of the
stormnat er drai nage system away from Lake Bl ake was to address
fl oodi ng problens in the Candl ewood Subdivision. By letter dated
August 21, 1984, DER informed Ckal oosa County that "the
stormvat er di scharge is exenpt fromstormwvater permtting
requi rements of the Departnent pursuant to Florida Adm nistrative
Code Rule 17-25.03(2)(c)." DER cane to this conclusion in 1984
because the proposed project was "the nodification of an existing
County stornwater managenent system not serving a new devel opnent

or increasing pollution |oading."
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24. Al though Lake Bl ake was utilized by Ckal oosa County as
part of the existing Okal oosa County stormaater drainage system
which in 1984 qualified for a DER stormnvater permtting
exenption, nothing pertaining to this stormnvater permtting
exenption supports a finding that Lake Bl ake was originally
constructed, permtted or designed solely for the purpose of
stormnvater treatnment so as to qualify for an exenption from
DEP' s dredge and fill jurisdiction under Rule 62-312.050(4),

Fl orida Adm ni strative Code.

Dredge and Fill Permtting Jurisdiction

25. Prior to the installation of Ckal oosa County's
stormnat er di scharge pipes on the property in the 1960's, there
was no dredge and fill permtting jurisdiction which applied to
the property and Lake Bl ake. Under current |aw, the Northwest
District of Florida is governed by separate jurisdictional
determination provisions. 1In order to initially establish DEP' s
dredge and fill permtting jurisdiction over wetlands and
surface waters in the Northwest District, DEP nust denonstrate
that the wetlands and surface waters are connected to the
surface waters of the State. Since 1995, isolated wetlands in
all of the rest of the State of Florida are regul ated by DEP
W thout regard to any connection to the surface waters of the
State. In the Northwest District under Rule 62-312.030(2),

Fl orida Adm nistrative Code, "surface waters of the state are
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those waters |isted bel ow and excavat ed water bodi es, except for
t hose exenpted by Section 62-312.050(4), F.A C., which connect
directly or via an excavated water body or series of excavated
water bodies . . ." to waters of the State. Under Rule 62-
312. 045, Florida Adm nistrative Code, however, "[i]sol ated
wet |l ands that infrequently flow or otherw se exchange water with
a descri bed water body are not intended to be included within
the dredge and fill jurisdiction of the Departnent.”

26. By letter dated April 24, 2001, DEP advised Santa Rosa
1, Inc., that the Lake Bl ake property was not subject to DEP s
dredge and fill jurisdiction. The letter was sent in response
to an application seeking to fill 2.5 acres of the southeastern
portion of the |ake for the construction of an apartnment
conplex. The letter was issued by DEP's Northwest District, and
signed by Martin Gaw onski on behalf of Larry O Donnell, the
Envi ronnental Manager for Permitting Section of the Northwest
District. The letter was issued after a visit to the property
by one or nore DEP enpl oyees, and based on an inforna
determ nation that Lake Bl ake was not connected to the waters of
the State.

27. In May of 2001, the United States Arny Corps of
Engi neers determ ned that the Lake Bl ake property was not within

its jurisdiction.
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28. Subsequent to the issuance of the April 24, 2001, non-
jurisdictional letter, certain enpl oyees of (kal oosa County (not
specifically naned in these proceedi ngs) contacted DEP seeking
reconsi deration of DEP's decision. These Okal oosa County
enpl oyees thereafter nmet with DEP enpl oyees at the property and
communi cated by tel ephone with DEP enpl oyees whil e DEP
considered a re-determnation of its non-jurisdictional
deci si on.

29. The property owners were then notified that DEP was in
the process of re-evaluating its non-jurisdictional decision.

30. By letter dated Cctober 24, 2001, DEP advi sed Santa
Rosa Il, Inc., that DEP had nmade a "correction"” to the letter of
April 24, 2001, and had determ ned that the property was in fact
subject to DEP's dredge and fill permtting jurisdiction,
because the "pond" was "connected to jurisdictional waters" of
the State. The October 24, 2001, letter, like the previous
letter, was issued fromDEP s Northwest District and signed by
Martin Gawr onski on behalf of Larry O Donnell.

31. Between April 24, 2001, and October 24, 2001, there
were no man-nmade alterations made to the Lake Bl ake property.
Bet ween March and April 2002, Maddan filled in a portion of the
property and the lacustrine wetland. Mddan also built two
pedestrian footbridges over the |ake to the small island in the

m ddl e of the | ake.
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32. DEP asserted its dredge and fill permtting
jurisdiction based upon the existence of a series of underground
pi pes installed by Okal oosa County as part of its stormater
dr ai nage systemthat conveys excess stormwater from Lake Bl ake
to G nco Bayou. Installation of the underground pipes required
excavati on.

33. Neither the April 24, 2001, letter, nor the subsequent
Cct ober 24, 2001 letter issued by the Northwest District, is
bi ndi ng determ nation of DEP's dredge and fill permtting
jurisdiction over the wetlands and surface waters of Lake Bl ake.
The authority to make a binding DEP dredge and fill permtting
jurisdictional determnation is vested in Dr. John Tobe,

Envi ronnental Adm nistrator of the Wetland Eval uati on and
Del i neation Section and his staff.

DEP' s Site Inspections/Jurisdictional Deternination

34. In April of 2002, Stacy Omens, DEP Environnent al
Speci alist, received a tel ephone call from Chuck Bonta with the
Okal oosa County Code Enforcenent Departnent, and an unnaned
homeowner, conpl ai ning that Lee Maddan had built two unpermtted
pedestrian footbridges at Lake Bl ake and was also filling in
part of Lake Blake. M. Omens initially investigated whether
DEP had issued any permts for the placenent of fill in Lake
Bl ake or the surrounding wetl ands, and determ ned that no

permts had been issued. M. Onens further discovered that a
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prior Notice of Violation and Orders for Corrective Action had
been issued by DER in 1980 agai nst the kal oosa County Board of
Comm ssioners and Lloyd D. Junger (a |essor conducting m ning
operations). The 1980 case pertained to the discharge of
turbidities fromthe Lewis Street Pond into C nco Bayou. A
final order in that case was entered on January 5, 1981,
requi ri ng Gkal oosa County to make paynent to DER and take
corrective action.

35. On April 23, 2002, Ms. Onens followed up on these
conplaints by performng a site visit to Lake Blake. At this
time Ms. Omens observed two unpermtted pedestrian footbridges,
unpermtted fill in a finger of Lake Bl ake, and unpermtted fill
within a 20-foot by 25-foot |acustrine wetland area.

36. On April 25, 2002, Maddan came to Ms. Omens' office to
di scuss whether permts were necessary for the placenent of fill
at Lake Blake. At that tinme, Maddan showed Ms. Owens the
previous letters of April 24, 2001, and Cctober 24, 2001, which
had been sent fromthe Northwest District of DEP. Maddan stated
that in his opinion no dredge and fill permt was needed because
Lake Bl ake was not within the jurisdiction of DEP

37. Ms. Owens was then infornmed by enpl oyees of Okal oosa
County that there were underground pipes connecting Lake Bl ake
to C nco Bayou. She obtained from Gary Bogan of Okal oosa

County, an aerial map of the drainage area for Lake Bl ake which
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identified the |ocation of the culvert on Lewis Street which
conveys excess flow from Lake Bl ake to Ci nco Bayou.

38. On April 30, 2002, Ms. Omens perforned another site
i nspection at Lake Blake. During this site inspection, she
tracked the connection from Lake Bl ake to G nco Bayou by
per sonal observati on.

39. After her second site inspection, Ms. Onens e-nuil ed
her findings to Dr. Tobe, and inquired whether the underground
pi pes satisfied the DEP requirenments for connection to a water
body of the State for the purpose of establishing DEP s dredge
and fill permtting jurisdiction. Dr. Tobe replied to Ms. Onens
t hat an under ground pi pe connection would satisfy DEP's dredge
and fill jurisdictional requirenents.

40. On June 25, 2002, Dr. Tobe, Ms. Owaens, and a DEP
wet | and delineation teamvisited the Lake Bl ake property for the
pur pose of making a jurisdictional determ nation. Mddan al so
acconpanied Dr. Tobe and his teamon the day of the site
i nspection. As a result of this inspection, Dr. Tobe conpl eted
and filed a Field Report for Lake Blake, Okal oosa County, dated
June 25, 2002.

41. As indicated in his Field Report, Dr. Tobe and his
wet | and delineation team determ ned that for jurisdictiona

pur poses, Lake Bl ake was connected to the waters of the State by
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reason of the culvert on Lewis Street that ultinmately discharges
into C nco Bayou.

42. At the tinme of his inspection on June 22, 2002,
Dr. Tobe did not observe water flowing from Lake Bl ake into the
Lews Street culvert. Dr. Tobe attributed this to an abnornal
drought conditions the area was then experiencing. Mddan, who
has observed this area for many years, testified that the | ake
was near or only slightly less than its nornmal water |evel on
that date. Dr. Tobe conducted a further exam nation of the area
to determ ne the ordinary high water line, and concl uded that
Lake Bl ake woul d at ordinary high water level flowinto the
Lewis Street culvert on a sufficiently regular frequency into
C nco Bayou, a water body of the State, for purposes of
establishing DEP's dredge and fill jurisdiction. In determ ning
whet her wat er exchange frequency is sufficient to establish
jurisdiction, there is a DEP Interoffice Menorandum of
Cct ober 31, 1988, setting out 25-year, 24-hour criteria which is
used as gui dance, but the criteria set in this Menorandum have
not been adopted as a rule, and are not singularly determ native
of DEP's jurisdiction.

43. At this tinme, Dr. Tobe and his teamal so perforned a
wet | and boundary delineation. Dr. Tobe found hydric soils and

wet | and plants dom nating the area. The wetland delineation
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boundary was determ ned by the continual interpretation of
vegetation, soils, and hydrol ogi c indicators.

44, As a result of his inspection and wetl and boundary
del i neation, Dr. Tobe concluded that unpermtted fill had been
placed within the surface waters of the State and in |lacustrine
wet | and.

45. Thereafter on July 18, 2002, DEP sent Maddan a Warni ng
Letter (DF-SO 46-022) requesting that Maddan cease dredgi ng,
filling or construction activities at Lake Bl ake w t hout
obtaining a permt.

46. Subsequent to DEP' s sendi ng Maddan the Warning Letter

of July 18, 2002, Stacy Omens visited the Lake Bl ake site on
numer ous occasi ons begi nning in October of 2002, and conti nui ng
t hrough July of 2003. On nost of these site visits, M. Onens
observed water flow ng from Lake Bl ake through the Lewis Street
culvert. M. Owens docunented water flowi ng from Lake Bl ake
through the Lewis Street culvert on Cctober 29, 2002,
November 5, 2002, May 20, 2003, June 20, 2003, June 23, 2003,
June 27, 2003, and July 8, 2003. The area was not experiencing
abnormal |y excessive rainfall events at the tines that Ms. Oamens
docunented the water flowi ng fromLake Bl ake into the Lew s
Street cul vert.

47. Maddan testified that in his personal observation over

many years, Lake Bl ake generally di scharges excess stormater
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into the Lewis Street culvert only as a result froma
significant rainfall event.

48. Lake Bl ake discharges water into the Lewis Street
culvert at regular intervals. Such discharged water from Lake
Bl ake ultimately is conveyed through the Okal oosa County
stormvat er drai nage system and rel eased into the surface waters
of Cinco Bayou, a water body of the State of Florida.

49. The Ckal oosa County stormwater drai nage system
connecting Lake Blake to Cnco Bayou is a series of excavated
wat er bodi es.

50. Lake Bl ake is connected to the surface waters of Cinco
Bayou and regul arly exchanges water with C nco Bayou

Exenptions from DEP' s Juri sdi ction

51. To assert dredge and fill permtting jurisdiction over
this property, not only nust Lake Bl ake be connected to the
waters of the State, but the property nmust not be otherw se
exenpt fromdredge and fill permtting jurisdiction under either
statute or rule.

52. On August 29, 2002, under the authority of the
Cor poration, Maddan filed a "Joint Application for Woirks in the
Waters of Florida" with DEP requesting an exenption from DEP s
dredge and fill permtting jurisdiction under Rule Chapter 17-

312, re-codified as Rule Chapter 62-312.
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53. Rule 62-312.050, Florida Adm nistrative Code, sets out
t he recogni zed exenptions to DEP' s dredge and fill permtting
jurisdiction.

54. Respondents primarily rely on Rule 62-312.050(4),
Florida Adm nistrative Code, which provides that "[n]o permt
under this chapter shall be required for dredging or filling in
wat ers which are contained in those artificially constructed
stormnvat er treatnment and conveyance systens designed solely for
t he purpose of stormwater treatnent and that are regul ated by
the Departnent or the water managenent district.” Lake Bl ake,
however, is the result of excavations in a borrow pit. Because
of surroundi ng devel opnent, Lake Bl ake recei ves stormat er
runof f; however, the | ake was not "designed solely for the
pur pose of stormmater treatnent,” and cannot therefore qualify
for this exenption

55. Respondents also cite Rule 62-312.050(1)(g), Florida
Adm ni strative Code, which provides an exenption for the
"“construction of seawalls or riprap, including only that
backfilling needed to | evel |and behind the seawalls or riprap,
inartificially created waterways where such construction w |

not violate existing water quality standards, inpede navigation

or adversely affect flood control." Even assum ng that the
filling of the finger of Lake Bl ake neets the test of
construction of a seawall, there is no evidence that such
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filling of Lake Bl ake was ever subjected to appropriate water
quality tests, much |less neeting such water quality tests as
well as the other requirenents of this exenption.

56. In addition to the exenptions established by Rule 62-
312. 050, Respondents cite statutory exenptions. The definition
of "waters” which are regul ated under Chapter 403, as set forth
in Section 403.031(13), provides in pertinent part that
"[w]aters owned entirely by one person other than the state are
included only in regard to possi ble discharge on other property
or water." Although Lake Bl ake is owned entirely by one person,
this provision does not exenpt Lake Bl ake because of not only
its "possible discharge" but because of its actual discharge on
t he surface waters of Ci nco Bayou.

57. Respondents also cite Section 403.812, which provides
that "[t] he department shall not require dredge and fill permts
for stormmater nmanagenent systens where such systens are | ocated
| andward of the point of connection to waters of the state and
are designed, constructed operated and mai ntai ned for stormater
treatnment, flood attenuation, or irrigation.” Although Lake
Bl ake at | east since 1976 has been utilized as part of Ckal oosa
County's stormwat er drai nage system which is |ocated | andward
of G nco Bayou, it was not designed or constructed for

stormnvater treatnent, flood attenuation or irrigation, and it is
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not being operated or nmmintained for stormnater treatnent, flood
attenuation or irrigation.

58. Lake Bl ake does not qualify for an exenption from
DEP's dredge and fill permtting jurisdiction.

CONCLUSI ONS OF LAW

59. The Division of Admi nistrative Hearings has
jurisdiction over the parties and subject nmatter of this
proceedi ng. Sections 120.57(1)and 403. 121(2).

Burden of Proof

60. DEP has the burden of proof to establish by a
preponder ance of the evidence its dredge and fill permtting
jurisdiction by showi ng that Lake Bl ake is connected to the
surface waters of the State of Florida.

61. |If DEP neets this burden, Respondents have the burden
of establishing by a preponderance of the evidence that their
activities in the surface waters and wet| ands of Lake Bl ake are
ot herw se exenpt from dredge and fill permtting.

62. |If Lake Blake is determned to be jurisdictional, and
Respondents' activities are not otherw se exenpt from dredge and
fill permtting, then DEP nust prove the allegations of the NOV
by the preponderance of the evidence that the Respondents are

responsi ble for the violation. Section 403.121(2)(d).
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Law Applicable in the Northwest District

63. The |aw applicable in the Northwest District of
Florida that governs this case has its source in Section
373.4145, entitled "Interimpart IV permtting programfor the
Nort hwest Fl orida Water Managenent District." Thereby the 1993
Legi slature provided that, "[w]ithin the geographica
jurisdiction of the Northwest Florida Water Managenent District,
the permtting authority of the departnent under this part shal
consist solely of the followng . . . ." Anong other things,
this specifically included Chapter 17-312, Florida
Adm ni strative Code (now codified as Chapter 62-312), which
governed the Departnent’'s wetland resource (i.e., dredge and
fill) permtting at the tinme and which, by reason of the
statute, therefore continues to govern the Departnent's wetl and
resource permtting in the Northwest District of Florida. See

Sections 373.4145(1) and (1)(b); see also, e.g., Fla. Admn.

Code R 62-312.010 (". . .the provisions of this part shall only
apply to activities in the geographical territory of the
Nort hwest Florida Water Managenment District. . .").

Enf orcenent and Waters of the State

64. Wth respect to the enforcenment of permtting
activities in waters of the state, Rule 62-312.030, Florida

Adm ni strative Code, provides in relevant part:
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(1) Pursuant to Sections 403.031(12)
and 403.913, F. S., dredging and filling
conducted in, on, or over those surface
waters of the state as provided in this
section, require a permt fromthe
Department unl ess specifically exenpted in
Sections 403.813, 403.913, F.S., or Rule 62-
312. 050, F. A C

(2) For the purposes of this rule
surface waters of the state are those waters
| isted bel ow and excavated wat er bodi es,
except for waters exenpted by Rule 62-
312.050(4), F.A C., which connect directly
or via an excavated water body or series of
excavated water bodies to those waters
listed bel ow

(a) Atlantic Ocean out to the
seaward |imt of the state's territoria
boundari es;

(b) @ulf of Mexico out to the
seaward |imt of the state's territoria
boundari es;

(c) Bays, bayous, sounds, estuaries,
| agoons and natural channel s and nat ural
tributaries thereto;

Section 373.4145(1)(b), further provides in pertinent part:

. . . [Flor the purpose of chapter 17-312

[ now 62-312], Florida Adm nistrative Code,
the | andward extent of surface waters of the
state identified in rule 17-312.030(2) [62-
312.030(2)], Florida Adm nistrative Code,
shall be determ ned in accordance with the
nmet hodol ogy in rules 17-340.100 [now 62-
340.100] through 17-340.600 [now 62-
340.600], Florida Adm nistrative Code, as
ratified in s. 373.4211.

Thus, Chapter 62-312, and Rules 62-312.100 through 62-312. 600,
Florida Adm ni strative Code, are the controlling provisions

governing dredge and fill activities in surface waters and
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wet |l ands | ocated in the geographical jurisdiction of the
Nort hwest Fl orida Water Managenent District, i.e., located in the
Departnent's Northwest District of Florida.

65. This repeal ed statute continues to apply to dredge and
fill permtting in the Northwest District of Florida because Rule
62-312. 060(5)(b), Florida Adm nistrative Code, specifically
requires that the Departnent "eval uate [any] proposed dredgi ng or
filling" in the geographical territory of the Northwest Florida
Wat er Managenent District in accordance with Section 403.918 and
Section 403.919, Florida Statutes (1991). See Section 373. 4145
("Interimpart IV permtting programfor the Northwest Florida
Wat er Managenent District"), adopting Chapter 17-312 [62-312],

Fl ori da Adm nistrative Code.

66. In construing these provisions, the interpretation of
an adm ni stering agency, here DEP, of its own statutes and rules
is "entitled to great deference and (nust) be approved . . . if

it is not clearly erroneous.” Florida Interchange Carrier's

Ass'n v. Cark, 678 So. 2d 1267, 1270 (Fla. 1996); 1000 Fri ends

of Florida, Inc. v. State Departnment of Comrunity Affairs, 824

So. 2d 989 (Fla. 4th DCA 2002).

Jurisdiction

67. DEP has established by a preponderance of the evidence
that Lake Blake is within DEP's dredge and fill permtting

jurisdiction.
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68. DEP established by a preponderance of the evidence
that Lake Blake is directly connected to Cinco Bayou by a series
of underground pipes exiting a culvert in Lake Bl ake and t hat
water frequently flows from Lake Bl ake to Ci nco Bayou.

69. Bayous and excavated water bodi es which connect
directly or via an excavated water body or series of excavated
wat er bodi es to bayous are surface waters of the state. Fla.
Adm n Code R 62.312.030(2)(c). Under the evidence presented,
DEP's interpretation that the excavated stormwater drainage
system constitutes a "series of excavated water bodi es" cannot
be deened "clearly erroneous” and is therefore entitled to great
def er ence.

70. "lsolated areas that infrequently flowinto or
ot herwi se exchange water with a described water body [as
described in Rule 62-312.030, Florida Adm nistrative Code] are
not intended to be included within the dredge and fil
jurisdiction of the Departnent.” Fla. Admn. Code R 62-
312.045. Gven its natural nmeaning, "infrequent" is defined as
"sel dom happeni ng or occurring: RARE" or "placed or occurring

at wide intervals in space or tine." Carter v. Penisular Fire

| nsurance Conpany, 411 So. 2d 960, 962 (Fla. 3d DCA 1982).

G ven this ordinary neaning, it cannot be fairly concluded from
t he evidence that Lake Bl ake exchanges water with G nco Bayou

infrequently or only on rare or wi dely spaced occasi ons.
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Accordingly, the application of the intent expressed in Rule 62-
312. 045 does not mtigate against the exercise of DEP' s dredge
and fill permtting jurisdiction.

Exenpti ons

71. Respondents have not proved their entitlenent to a
specific exenption from DEP' s dredge and fill jurisdiction.
Respondent s have not proved that any exenption cited is squarely
applicable to Lake Bl ake.

72. Rule 62-312.050(4), Florida Adm nistrative Code, sets
forth specific requirenent to qualify for an exenption from
dredge and fill jurisdiction. These provisions cannot apply
because Lake Bl ake was not constructed for stormnater treatnent
nor "designed solely for the purpose of stormnvater treatnent” as
specifically required by the rule. Even assum ng Okal oosa
County's stormnater treatnment system may be grandfathered in to
qualify for an exenption fromstormvater pernmitting, an
exenption for stormvater permtting does not equate to an
exenption fromdredge and fill jurisdiction unless the specific
requi rements of Rule 62-312.050(4) are satisfied.

73. Rule 62-312.050(1)(g), Florida Adm nistrative Code,
referring to "the construction of seawalls or ripraps” is
i napplicabl e under the evidence, and noreover, requires neeting
wat er quality standards which Respondents did not show were

supported in the record.
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74. Section 403.812, |likew se is inapplicable because Lake
Bl ake was not designed or constructed for stormmater treatnent,
flood attenuation or irrigation, and the | ake is not being
operated nor maintained for stormnvater treatnent, flood
attenuation, or irrigation.

75. Respondents have not proved by a preponderance of the
evi dence that any other exenption from DEP' s dredge and fil
jurisdiction squarely applies to Lake Bl ake.

Proof of Violation

76. DEP established by a preponderance of the evidence
that the Respondents are responsible for the unpermtted fil
within surface waters of the State and | acustrine wetl and.
Section 403.121(2)(d).

77. Unless specifically exenpt, permts shall be required
for filling or placing material in, or over surface waters of
the state as provided in Rule 62-312.030, Florida Admnistrative
Code. Fla. Admin. Code R 62-312.060.

78. "Filling is the deposition, by any neans, of materials
in waters of the state.” Fla. Admn. Code R 62-312.020(11).

79. In spite of a non-jurisdictional |etter being issued
on April 24, 2001, Respondents were aware that Lake Bl ake was
within DEP's dredge and fill jurisdiction prior to placing the
fill which is the subject of the present proceedi ng as evi denced

by the Cctober 24, 2001, jurisdictional letter sent to
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Respondents which stated, "this is a correction to the April 24,
2001 letter . . . ."™ Then on August 29, 2002, Respondent Maddan
applied for a dredge and fill permt to place a nodul ar hone on
afill pad. By letter dated Septenber 27, 2002, DEP inforned
M. Maddan that the fill pad was consi dered unauthorized fill
placed in jurisdictional waters of the state, Lake Bl ake, and
that the dredge and fill permt has been deni ed.

80. The placenent of the two footbridges were activities
for which a permt nmay have been obtained from DEP

81. In accordance with Section 403.121(3)(c), a $2,000
adm nistrative penalty shall be assessed against Santa Rosa ||
Inc., and Santa Rosa Three, Inc., for placing unpermtted fil
within one-tenth of an acre of waters of the State, which
i ncl udes wetl ands. DEP al so assessed an additional fine of $500
for costs and expenses incurred by DEP. The total fines and
penal ti es assessed against Santa Rosa Il, Inc., and Santa Rosa
Three, Inc., are $2,500.

82. Because the placenent of the two pedestrian bridges
were activities in which a permt could have been obtai ned had
t he Respondents sought a permt, DEP would have assessed an
addi ti onal $500 administrative fine for econonic benefit of non-
conpliance if the pedestrian bridges were allowed to remain in

pl ace.
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83. DEP ordered that all unpermtted fill, including the
two pedestrian bridges (also known as footbridges) be renoved
and restoration to the inpacted areas take place within 30 days
of the Notice of Violation.

84. Section 403.121(3)(c), provides that DEP shall assess
a $5,000 penalty agai nst Lee Maddan as the contractor or agent
of the owner that conducts unpermtted filling.

85. DEP has identified costs pursuant to Section
403.121(f) in the anmobunt of $500 which are substantiated by the
record.

ORDER

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is ordered that a total of $2,500 in administrative
fines which includes the costs of this proceeding, and penalties
i s hereby assessed against Santa Rosa Il, Inc., and Santa Rosa
Three, Inc., jointly. Paynent shall be nade by cashier's check
or noney order payable to the State of Florida, Departnent of
Envi ronnental Protection, and shall include thereon OGC Case No.
02-2049, and the notation "Ecosystem Managenent and Restoration
Trust Fund." The paynent shall be sent to DEP, Northwest
District Ofice, 160 Governnental Center, Pensacola, Florida
32501-5794. Al unpermtted fill shall be renoved within 30
days of the effective date of this Order. Paragraphs 20 through

22 of the Orders for Corrective Action contained in the Notice
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of Violation issued May 13, 2003, are hereby adopted as the
corrective actions mandated in the Final Oder (Ofice of
Ceneral Counsel Case No. 02-2049, DOAH Case NO. 03-2040.)

It is further ordered that a $5,000 adm nistrative fine is
assessed agai nst Lee Maddan, individually, and that paynent
shall be made within 30 days of the effective date of this Fina
Order. Paynent shall be nmade by cashier's check or noney order
payable to the State of Florida, Departnent of Environnental
Protection, and shall include thereon OGC Case No. 02-2049, and
the notation "Ecosystem Managenent and Restoration Trust Fund."
The paynent shall be sent to DEP, Northwest District Ofice, 160
Governnental Center, Pensacola, Florida 32501-5794.

DONE AND ORDERED this 10th day of October, 2003, in
Tal | ahassee, Leon County, Florida.

_z P G My

Rl CHARD A. HI XSON

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675

Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed wwth the Cerk of the
Di vision of Adm nistrative Hearings
this 10th day of Cctober, 2003.
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COPI ES FURNI SHED

Charles T. Collette, Esquire
Department of Environnental Protection
The Dougl as Building, Mail Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Janes E. Moore, Esquire
Post O fice Box 746
Niceville, Florida 32588

Robert W Stills, Jr., Esquire
Departnment of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Teri L. Donal dson, General Counse
Departnent of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kathy C. Carter, Agency Cerk
Department of Environnental Protection
The Dougl as Building, Ml Station 35
3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedings are commenced by filing the original
notice of appeal with the Cerk of the D vision of Admi nistrative
Hearings and a copy, acconpanied by filing fees prescribed by
law, with the District Court of Appeal in the Appellate D strict
where the party resides. The notice of appeal nust be filed
within 30 days of rendition of this Final Oder.
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